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48 UPHAM v. HAMILL. 

of New .Hampshire, and with much the former owner may retake them by- 
strength of reasoning, held in Fitts v. replevin, as having never parted with 
Hull, 9 N. H. 441 (1838), that in such his property in them, because of the 
a case an infant was liable for the fraud fraud: Badger v. Pkinney, 15 Mass. 
in an action of deceit : that the decep- 364 ; Mills v. Graham, 4 B. & P. 140. 
tion was anterior to the contract and And Walker v. Davis, I Gray 506, seems 
the foundation of it, but not an integral to hold that if the minor has sold the 
part of it; the inducement to, but not property so fraudulently obtained, he 
the contract itself. is liable in trover for the conversion. 

And this case was approved and fol- This may often be an inadequate 

lowed by the Court of Common Pleas remedy, of course, and the distinction 

in the city of New York : Eckstein v. between compelling the defendant to 

Frank, 1 Daly 334 (1863). See also surrender the goods on a writ of 

Kilgore v. Jordan, 17 Tex. 350 (1856). replevin, or compelling him to pay for 

But whichever be the rule as to the them in an action for deceit, is not very 

infant's liability to an action of damages broad, but it seems to result from the 

for the fraud, it is clear that if he still principles governing the contracts of 

has the goods he has obtained by such infants, 

fraudulent representations as to his age, Edmund H. Bennett. 



Supreme Court of Rhode Island. 
LYMAN UPHAM v. HUGH HAMILL. 

A mistake which will entitle a party to relief in equity must be a mistake 
of fact, without negligence on his part. 

Where facts are known, or might be known except for negligence, the ignorance 
of legal consequences is not a mistake of fact for which equity will grant relief. 

A purchaser at an execution sale cannot in equity be excused from consummat- 
ing his purchase, because, never having attended such a sale before, and not hear- 
ing the terms of the sale, he supposed himself to be buying the entire estate in 
question, and not the "right, title and interest" of the judgment debtor in it. 

Assumpsit. On demurrer to equitable plea. The plaintiff, who 
was a deputy sheriff, sued the defendant for refusing to complete 
his purchase of certain property which was struck off to him at an 
execution sale. The property was all the right, title and interest 
which one Charles Stafford had in certain real estate on the 23d 
September 1875, and the 7th October 1875, being the days when 
the property was attached on the original writs in the actions in 
which the executions issued, under which the sale was made. At 
the time of the attachments the estate was mortgaged for $1000, 
and continued under mortgage until after the execution sale. The 
defendant, who was plaintiff in the earlier action aforesaid, claimed 
that he bid at the execution sale without having heard the terms 
of sale, if any were announced, and that, having never before 
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attended such a sale, lie supposed Lis bid was to cover the entire 
estate, and that he would be entitled to the sheriff's deed upon 
crediting the excess of his bid over the mortgage upon his execu- 
tion, which he offered to do when the plaintiff tendered the deed. 
He set this up in a special plea, by way of equitable defence under 
the statute : Pub. Laws, cap. 563, § 3, April 20th 1876. The 
plaintiff demurred to the plea. 

Charles E. Q-orman, for plaintiff. 

Dexter B. Potter, for defendant. 

The opinion of the court was delivered by 

Durfeb, C. J. — If the mistake alleged is to be regarded as a 
simple mistake of fact, which had the effect of preventing a meet- 
ing of the minds of the parties at the sale, it would, in the absence 
of any matter of estoppel, be a good defence even at law and under 
the general issue : Sheldon §• Barton v. Oaprou, 3 R. I. 171. The 
special plea, however, is not objected to on this ground. The 
question submitted is, whether the mistake is such as would have 
entitled the defendant to relief in equity. 

The plea shows that the defendant knew of the mortgage, and 
he must be presumed to have known that, as a matter of law, the 
plaintiff could sell no more than the debtor's interest in the estate, 
or, in other words, could only sell the estate subject to the mort- 
gage. Indeed, the plea implies that he knew as much as this, but 
supposed, notwithstanding, that his bid was to cover the whole 
estate, and that the amount of the mortgage would be deducted 
afterwards. It was rather a strange mistake, and one which would 
have been corrected by reading the advertisement, or by the slightest 
inquiry. He does not allege that anything was said or done to 
mislead him. His only excuse is that he had never before attended 
an execution sale, and that he did not hear the terms of sale, if any 
were announced. He does not assert that they were not announced. 
His mistake, then, was an erroneous supposition, for which nobody 
was to blame but himself, and which, with the most ordinary care, 
he might have avoided. If he is released, the result will be that 
not only his bid, and other bids, if made, but the attachments 
themselves, will be lost, practically at least, for the plea avers that 
the property has been sold under the mortgage. Can he be per- 
mitted thus to visit upon others the consequences of his own cul- 
Vol. XXVI 7 
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pable negligence or inattention ? Clearly not in equity, for equity 
does not grant relief to a party on the ground of accident or mis- 
take, if the accident or mistake has arisen from his own gross neg- 
ligence or want of reasonable care, and especially if relief to him 
will harm another : 1 Story's Eq. Jur., §§ 105, 146 ; Penny v. 
Martin et als., 4 Johns. Ch. 566 ; Wood v. Patterson, 4 Md. Ch. 
335 ; Taylor v. Fleet, 4 Barb. S. C. 95 ; Capehart v. Mhoon, 5 
Jones Eq. 178 ; Kesler v. Zimmerschitte, 1 Tex. 50. The defence 
set up by the special plea should be treated here as it would be 
treated in equity. Possibly if the plaintiff were suing the defend- 
ant in equity for specific performance, the court might refuse to 
enforce the bid, but its refusal would be without prejudice to the 
remedy at law : Malins v. Freeman, 2 Keen 25. We think, there- 
fore, that the special plea must be disallowed, and the defendant 
must be left to such defences as are available to him under the 
general issue. Demurrer sustained. 



/Supreme Court of Tennessee. 
FICKEY et al. v. LONEY et al. 

The assignment of a judgment or other like chose in action, where the legal 
effect of the contract is not to vest the legal title in the assignee, can only be per- 
fected as against the debtor or party bound to pay, or his creditors, by notice given 
to such debtor or party bound, that such assignment has been made. 

This rule, however, does not apply where notes or other evidences of debt have 
been actually delivered. 

If the possession is not changed, and apparent ownership still with the assignor, 
so that he is enabled to hold himself out as owner of the paper, and if the debtor 
pay in good faith to the assignor thus in possession, he will be protected. 

In Equity. Appeal from decree. A. L. Stamps, a resident of 
Bedford county, Tennessee, was indebted to various Baltimore 
merchants. He made an assignment of real estate to Edmund 
Cooper as trustee for their payment, 1st of December 1860, the 
property being valued to the creditors at upwards of $1200, but the 
notes were not to be given until all encumbrances on the property 
were discharged. Stamps was indebted to Mercer & Reese, of Bal- 
timore, in the sum of about $1800, due by promissory note, and this 
was one of the debts intended to be arranged by his deed to Cooper. 

Mercer & Reese made an assignment on the 20th of February 
1861, to complainants as trustees, of all their property, real, per- 
sonal, delfts, choses in action, &c, which was duly registered in 



